STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS
LEE COUNTY SCHOOL BOARD,
Peti ti oner,
VS. Case No. 04-4509
PATRI CI A BANKS,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on March 8, 2005, in Fort Mers, Florida, before Lawence P.
St evenson, the designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: J. Paul Carland, Il, Esquire
Lee County School Board
2055 Central Avenue
Fort Myers, Florida 33901-3916

For Respondent: Robert J. Col eman, Esquire
Col eman & Col erman
2300 McGregor Boul evard
Post O fice Box 2089
Fort Myers, Florida 33902-2089

STATEMENT OF THE | SSUE

The issue is whether Petitioner, the Lee County School

Board, may term nate Respondent, Patricia Banks', enploynment as



a school bus operator based upon the conduct alleged in the
Petition for Term nation of Enploynent.

PRELI M NARY STATEMENT

On Cctober 26, 2004, the Lee County School Board (the
"School Board") issued a Petition for Term nation of Enpl oynent
(the "Petition") of Respondent, setting forth the allegations
justifying the term nation of Respondent's enploynent as a
school bus operator:

On or about Septenber 20, 2004, the
Respondent was arrested for stealing a
conmputer at a Wal -Mart store while wearing
her District uniform This constitutes

m sconduct in office and conduct unbecom ng
an enpl oyee of the School District and as
such constitutes cause for her term nation

On Novenber 4, 2004, counsel for Respondent filed a letter
with the School Board to contest the charges and request a
hearing. On Decenber 16, 2004, the School Board suspended
Respondent wi t hout pay and benefits pending term nation of
enpl oynent. On Decenber 20, 2004, the School Board referred the
matter to the Division of Admi nistrative Hearings ("DOAH') for
t he assignnent of an Administrative Law Judge and t he conduct of
a formal hearing. The final hearing was schedul ed for and held
on March 8, 2005.

At the hearing, the School Board presented the testinony of

Davi d Heady, an enpl oyee of Wal-Mart who works in the

el ectroni cs departnment of the store on Col onial Boulevard in



Fort Myers; Terrell Russ, the supervisor of the electronics
departnent in the naned Wal - Mart store; and M ckey Hol man and
Bernard "Bo" Lee, | oss prevention officers at Wal-Mart. The
School Board's Exhibits 1 through 6 and 10 through 11 were
admtted into evidence. Respondent testified on her own behalf.
Respondent's Exhibits 1 through 8 were admtted into evidence.
Respondent also filed the depositions of M. Holman and M. Lee
for limted i npeachment purposes.

A Transcript of the hearing was filed at DOAH on April 5,
2005. The parties filed their Proposed Reconmended Orders on
April 15, 2005.

FI NDI NGS OF FACT

Based upon the testinony and evi dence received at the
hearing and the matters officially recognized, the follow ng
findings are nmade:

1. The School Board is the governing body of the | ocal
school district in and for Lee County, Florida.

2. Since Cctober 31, 2001, Respondent has been enpl oyed by
t he School Board as a school bus operator. Respondent's
enpl oyment with the School Board is governed by a collective
bar gai ni ng agreenent between the Support Personnel Association
of Lee County and the School Board (the "SPALC Agreenent").

3. In Septenber 2004, Respondent was assigned to drive a

norni ng route and an afternoon route. Her norning route ended



at about 10:00 a.m, and her afternoon route conmenced at about
1:30 p.m Respondent's daughter, India MIller, also wirked as a
school bus operator for the School Board.

4. On Septenber 20, 2004, between her norning and
af t ernoon routes, Respondent drove her daughter to the WAl - Mart
store on Col onial Boulevard in Fort Myers. M. Mller's car was
not running, and she was in the process of noving into a new
resi dence. She had asked Respondent to take her to Wal -Mart to
pur chase cl eaning supplies and to |ook into buying a new
conputer. Respondent and Ms. MIler were wearing their Schoo
Board bus driver uniforns.

5. Respondent parked her car in front of the store, but
near the garden departnment, which is on the side of the building
along with the autonotive departnent. Respondent and Ms. M|l er
entered the building through the front or "general nerchandi se"
("GV') entrance.

6. Respondent and Ms. M|l er proceeded to the electronics
departnent to | ook at conputers. They were assisted by David
Heady, a sales associate in the el ectronics departnent.

7. M. Heady testified that Respondent asked hi m several
guestions about the functionality of a certain conputer, an
eMachi nes desktop nodel priced at $698.00. Each wonman said she
want ed one of the conputers, but M. Heady had only one of them

on the floor. He put that one in a shopping cart for



Respondent, then proceeded to the storeroomto get a second
conputer for Ms. MIler. Wen he returned with the second
conputer, about three mnutes |later, M. Heady noticed that
Ms. MIler and the first conmputer were gone. Respondent told
himthat Ms. MIler had taken the conputer to the front of the
store to check out. This disturbed M. Heady because it is
Wal - Mart's policy that all conputers should be paid for in the
el ectronics departnent. M. Heady's suspicions were al so
sonmewhat aroused by the fact that it was Ms. MIler who took the
first conputer out of his departnent, when it was Respondent who
had asked for it.

8. According to M. Heady, Respondent started toward the
front of the store with the second conputer, but M. Heady
st opped her and told her she had to pay for it in the
el ectronics departnent. Respondent paid cash for the conputer,
a total of $739.88, then left the el ectronics departnent.
M. Heady then called the | oss prevention office and spoke with
| oss prevention officer, Bernard "Bo" Lee, to informhimthat a
conmputer that had not been paid for had been renoved fromthe
el ectronics departnent. He testified that he checked out
Respondent before alerting | oss prevention of the m ssing
conput er because he did not want a confrontation with
Respondent. M. Heady also informed his supervisor in the

el ectroni cs departnent, Terrell Russ, about the m ssing



conmputer. M. Russ, in turn, made his own call to | oss
prevention and spoke with another | oss prevention officer,
M ckey Hol man.

9. Respondent testified that she and her daughter went
into the electronics departnment because her daughter wanted a
new conputer. Respondent stated that she knows very little
about conputers and that it was Ms. MIler who was asking
techni cal questions of M. Heady. Respondent did ask if
M . Heady had a second conputer because she was interested in
pl aci ng one on |ayaway for her sons.

10. Respondent testified that there was no conputer on the
fl oor of the electronics departnent. Wen her daughter told
M . Heady she wanted to buy the nodel under discussion, he had
toretrieve it fromthe storeroom Respondent testified that
she waited for M. Heady to bring the conputer while Ms. MIler
shopped for her cleaning supplies. M. Heady returned with the
conmputer and told Respondent that she would have to pay for the
conmput er before she could take it out of the el ectronics
depart nent.

11. Respondent called Ms. MIller on her cell phone and
told her that she had to conme back to the el ectronics departnent
to pay for the conputer. Respondent also asked Ms. MIller if
she could afford to Il end her the noney to place a conputer on

| ayaway. Ms. M Il er responded that she would not know until she



conpl eted her purchases. Respondent could not recall whether
Ms. MIller told her that she was com ng back to purchase the
conputer. Respondent |left the electronics departnment and wal ked
to the in-store McDonal ds to eat |unch. Finding the McDonal ds
too crowded, she went outside to snobke a cigarette.

12. The one piece of docunentary evidence available at the
hearing was the Wal-Mart receipt for the purchase of the
conmputer. The receipt indicates that the conputer was purchased
with cash in the el ectronics departnent, though it does not
establish whether it was Respondent or Ms. MIIler who nade the
pur chase.

13. Respondent's testinony agrees with that of M. Heady
on one point: M. MIller left the electronics departnent and
was separated from Respondent for at |east several m nutes.
Messrs. Lee, Hol man, and Russ all observed Ms. MIler during the
time she was separated from Respondent.

14. M. Lee testified that he was patrolling the floors of
Wal -Mart to watch for shoplifters. He noticed three black
woren, including Ms. MIller and two unidentified wonen, placing
an eMachi nes conputer in a shopping cart. M. Lee stated that
t he eMachi nes conputers were a "hot item"™ and he, therefore,
pai d special attention when custoners pl aced them in shopping

carts. Though he had seen Respondent with the other wonmen in



the el ectronics departnment, M. Lee did not see her touch the
conput er.

15. M. Lee stated that he followed Ms. MIller to the
front of the store. Respondent was still in the electronics
departnment. M. Lee observed Ms. MIler push the cart hol ding
the conputer to the |line of cash registers, through the I|ine,
past the greeter who checked her receipt, and out the GV
entrance. Though he did not specifically observe Ms. M Il er pay
for the conmputer at the front registers, M. Lee assuned that it
had been paid for because the greeter allowed her to | eave the
store without incident.

16. Fromjust inside the GM doors, M. Lee watched
Ms. MIller walk to a car in the front parking lot. M. Lee did
not see Ms. MIler load the conputer into the car, but he did
observe her re-enter the store a few mnutes later, wthout the
conmputer, but carrying a Wal -Mart receipt. He foll owed
Ms. MIller to the toy departnent, where she net Respondent and
the two unidentified wonen standi ng near a shoppi ng cart
contai ning a second eMachi nes conput er

17. M. Holman testified that after being radi oed by
M. Russ that a conputer had been taken fromthe el ectronics
departnment by one of two wonen in school bus driver unifornms, he
began searching the store. He observed Ms. MIler go through

t he checkout area and past the greeter, who signal ed that



Ms. MIler had a receipt for her conputer. M. Holman radi oed
to the el ectronics departnent and told themthere was no
problem that the woman had paid for the conputer. The person
in electronics who answered told M. Holman that there was a
second conputer. M. Holmn went to | ook for the second
conputer while M. Lee maintained his surveillance on

Ms. MIler

18. M. Holnman found the m ssing conputer sitting in an
unat t ended shopping cart in the toy departnent. After a mnute
or two, he saw Respondent approach the cart. Then, two ot her
wonen j oi ned her, and they began talking. M. Holnman stated
t hat Respondent approached the cart several tines, but did not
actually touch or take hold of it.

19. After a few mnutes, Ms. M|l er approached the group
of three wonen. M. Lee followed her and maintained his
surveillance apart fromM. Holnman. Both |oss prevention
officers were out of earshot of the four wonen. M. Lee
recalled that Ms. MIler handed the recei pt to Respondent at
that point, though they later passed it back and forth nore than
once. After sone conversation, the two unidentified wonen
wal ked away.

20. Ms. MIler began pushing the cart containing the
conputer toward the autonotive departnent called the "TLE" for

"Tire and Lube Express." Respondent wal ked in front of the



cart. M. Lee noted that exiting through the TLE in the rear of
the store would require Respondent and Ms. MIler to wal k around
the outside of the store to reach the front parking | ot and that
exiting through the GV entrance woul d be nuch nore convenient.
M. Lee testified that this behavior alone would have aroused
hi s suspi ci ons.

21. The wonen guided the cart out through the TLE
entrance. M. MIler pushed the cart, and Respondent |ifted the
front of the cart over the nmetal strip in the doorway. The
el ectronic article surveillance ("EAS') systemdid not sound an
alarm M. Lee testified that it is not unusual for the EAS
systemnot to sound, and he attached no significance to its
sil ence.

22. After the wonmen were outside the store, M. Lee and
M . Hol man approached and asked themto return to the store.

Ms. MIller told the nmen they had scared her. She said, "I

pi ssed nyself [sic]." M. MIller also told M. Lee that she had
a receipt for a conputer. M. Lee found it significant that she
said "a conputer,” rather than "this conputer.”

23. M. Lee and M. Hol man escorted the wonen to the | oss
prevention office. M. Mller, ultimately, admtted to stealing
the conputer. Respondent deni ed doing anything wong and was
vi si bly upset when she was detained. 1In the |oss prevention

of fi ce, Respondent called her enployer on her cell phone to

10



arrange for soneone to cover her afternoon bus route. None of
the Wl -Mart enpl oyees present in the | oss prevention office
could recall Respondent's making any statenent that could be
construed as incrimnating.

24. The local police arrived, and both wonen were
arrested. M. MIler subsequently resigned her enploynent with
the School Board. At the tinme of the hearing, Respondent's
crimnal case had not been resol ved.

25. Again, Respondent told a different story. Wile she
was snoki ng her cigarette outside, Respondent began to worry
about finishing the shopping in tinme to drive her afternoon bus
route. She called Ms. MIler on her cell phone and asked how
much | onger she would be in the store. M. Mller told
Respondent that she was paying for her nerchandi se and asked
Respondent whet her she had seen her in-laws in the store.
Respondent said that she had not seen them and asked where they
were. Ms. MIler told her that she |ast saw themin the toy
depart nent.

26. Respondent finished her cigarette, then wal ked back
into Wal-Mart. She wal ked to the toy departnent and found her
relatives where Ms. MIller had |last seen them Respondent noted
that they had a conputer in a shopping cart. One of the in-laws
told her that it was Ms. MIller's conputer, and they were

waiting there for Ms. Mller to return
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27. Ms. Mller arrived, took control of the shopping cart,
and asked Respondent if she was ready to go. Respondent saw a
WAl - Mart receipt in her daughter's hand. M. MIller told
Respondent that she needed to buy sonmething in the autonotive
departnment. M. MIller pushed the cart toward the rear of the
store, where the TLE was | ocated. Wen they reached the TLE,
Ms. M1l er began asking questions of the sal es associ ate.
Respondent interrupted her, saying they had to | eave in order to
make their afternoon bus routes.

28. Ms. MIler pushed the cart out the TLE entrance, and
t hey were approached by Messrs. Hol man and Lee, who told them
t hey needed to conme back inside. M. Mller said, "Ch, shit.
You' re gonna nmake nme piss on nyself." Respondent wondered why
Ms. MIler was reacting so strongly, if she had done nothing
wr ong.

29. Respondent was adamant that she had no idea Ms. Ml er
was attenpting to steal a conputer. Respondent believed
Ms. MIler had paid for the conputer. Respondent testified that
she and Ms. MIler had both worked for Wal -Mart in the past, and
both knew that a custoner is not allowed to take a conputer from
the el ectronics department w thout paying for it. M. Mller
apparently had a receipt for the conputer. Respondent testified

that it never crossed her mnd that Ms. MIler would steal a

12



conmputer; that she believed her daughter "had better sense than
t hat . "

30. Based upon the testinony of all the w tnesses,
including the deposition testinony of Messrs. Lee and Hol man,
and the docunentary evidence, it is found that the School Board
did not prove by a preponderance of the evidence that Respondent
stole a conputer fromWl -Mart. The evidence certainly
denonstrated that Respondent's daughter, Ms. Mller, attenpted
to steal a conputer. However, even if the testinony of the
School Board's witnesses were accepted in its entirety, no
w tness definitively linked Respondent to the conputer in such a
way as to denonstrate her guilty know edge that it was being
st ol en.

31. The testinony of M. Hol man cannot be credited. After
det ai ni ng Respondent and Ms. MIller, M. Holmn prepared a
witten report attesting that he observed Ms. M Il er purchase a
conputer in the electronics departnent and take it to her car,
whi | e Respondent sel ect ed anot her conputer, put it in a shopping
cart, and took it to the toy department. 1In his pre-hearing
deposition, M. Holman testified that he saw Ms. M|l er select
and pay for a conputer in the electronics departnent. During
cross-exam nation during the final hearing, M. Hol man conceded

that he wi tnessed none of these events.
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32. M. Holman's efforts to explain his msleading
statenments were unconvincing. He essentially stated that his
reporting practice was to wite a first-person narrative
comm ngling hearsay reports fromother witnesses with his own
personal observations. Thus, when M. Hol man wote, "I observed
a female (India MIler) purchase a desktop PCin the electronics
[departnent],” he actually neant that M. Lee observed the
purchase and |later told M. Holman about it. M. Holmn's
testinony nust be di sregarded because the undersigned cannot
reliably distinguish between M. Holman's first-hand
observations and the hearsay statenents that he adopted as his
own.

33. The testinony of the remaining wtnesses conflicted on
key points. The evidence established that M. Heady was
confused as to the tinme of day during which the relevant events
occurred. M. Heady had no recollection of the two unidentified
bl ack wonmen whom M. Lee stated were with Respondent and
Ms. MIller in the electronics departnment. M. Lee stated that
he saw Ms. MIler and the two unidentified wonen put a conputer
in a shopping cart. M. Heady testified that he placed the
conputers in the shopping carts.

34. M. Heady testified that Respondent paid for the first
conputer. However, he also testified that it was Respondent who

asked hi mtechni cal questions about the conputer's capabilities.
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Respondent credibly testified that she is ignorant about
conputers and that it was her daughter who was asking M. Heady
the technical questions. It is likely that M. Heady's
recol | ection was confused and that it was Ms. MIler who paid
for the first conputer

35. Respondent's narrative of the relevant events was not
wi thout its inconsistencies, but the burden was not on
Respondent to establish her innocence. Respondent's narrative
was credible as to the key point, that she did not know her
daughter was attenpting to steal a conputer from Wil -Mart. The
evi dence presented by the School Board was insufficient to
denonstrate that Respondent ever gave any indication, through
her words or her actions, that she knew Ms. MIler had not paid
for the conputer

CONCLUSI ONS OF LAW

36. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng pursuant to Section 120.569 and Subsections 120.57(1)
and 1012.40(2)(c), Florida Statutes (2004).Y

37. The School Board has the burden to establish by a
preponderance of the evidence the grounds for disciplining

Respondent. See, e.g., MNeill v. Pinellas County School Board,

678 So. 2d 476, 477 (Fla. 2d DCA 1996); Sublett v. Sunter County

School Board, 664 So. 2d 1178, 1179 (Fla. 5th DCA 1995); Allen
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v. School Board of Dade County, 571 So. 2d 568, 569 (Fla. 3d DCA

1990); Dileo v. School Board of Dade County, 569 So. 2d 883, 884

(Fla. 3d DCA 1990).

38. Subsection 1012.40(2)(b), Florida Statutes, provides
t hat educati onal support enpl oyees, such as Respondent, nmay be
term nated only "for reasons stated in the collective bargaining
agreenent . "

39. The SPALC Agreenent provides that any discipline "that
constitutes a reprimand, suspension, denotion or term nation
shall be for just cause.” SPALC Agreenent at Section 7.09. The
SPALC Agreenent does not define "just cause" or provide for a
pl an of progressive discipline.

40. In a previous case, the School Board adopted the
foll owi ng Concl usions of Law, which is hereby adopted as the
rule for the instant case:

27. The School Board construes "just cause"
in [then] Section 7.094 of the SPALC
Agreenent in the same manner as that phrase
is used in Section 1012.33 relating to
instructional staff. That statute provides
in pertinent part that:

Just cause includes, but is not

limted to, the follow ng

i nstances, as defined by rule

of the State Board of Educati on:

m sconduct in office, inconpetency,

gross insubordination, wllful

negl ect of duty, or conviction of a
crime involving noral turpitude.
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Section 1012.33(1)(a). See also Rule
6B-4. 009 (defining the terns used in Section
1012. 33(1) (a)).

Lee County School Board v. Simobns, Case No. 03-1498 (DOAH

July 15, 2003)(adopted in toto by Final Order dated August 12,

2003) .

41. Respondent did not challenge the assertion that the
act of which she was accused, the theft of a conputer froma
Wal - Mart store while wearing her School Board bus driver
uniform would, if proven, constitute "m sconduct in office"
sufficient to justify the termnation of her enploynment with the
School Board.

42. The School Board failed to establish by a
preponderance of the evidence that Respondent stole a conputer.
Respondent's expl anation of the events in question was
plausible, if not utterly convincing. M. MIller had taken the
conmput er out of the electronics departnment and had a receipt in
her hand. The School Board's evidence did not denonstrate that
Respondent had know edge that her daughter was attenpting to
steal the conputer

RECOMVENDATI ON

Based upon t he foregoi ng Findings of Fact and Concl usi ons
of Law, it is
RECOMVENDED t hat Petitioner, the Lee County School Board,

issue a final order dismssing the Petition for Term nation of
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Enpl oynment, reinstating the enpl oynent of Respondent, and
awar di ng her back pay and benefits retroactive to Decenber 16,

2004.
DONE AND ENTERED this 15th day of July, 2005, in

Tal | ahassee, Leon County, Florida.

Lrsvois [, Slocoraon

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 15th day of July, 2005.
ENDNOTE
1/ Unless otherwise indicated, all citations are to Florida

Statutes (2004).

COPI ES FURNI SHED,

Jason L. OGdom Esquire

Lee County School Board

2055 Central Avenue

Fort Myers, Florida 33901-3916

Robert J. Col eman, Esquire

Col eman & Col eman

Post O fice Box 2089

Fort Myers, Florida 33902-2089
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Dr. James W Browder, 111
Superi nt endent of School s

Lee County School Board

2055 Central Avenue

Fort Myers, Florida 33901-3988

The Honor abl e John W nn
Conmi ssi oner of Educati on
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, Ceneral Counsel
Departnment of Education

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the final order in this case.
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